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KEN CHAMBERLAIN [0608]
CHAMBERLAIN AS S OCIATES
225 NORTII IOO EAST
P.O. BOX 100

RICItrIELD, UTAII 84701
TELEPHONE (43s) 89646r

OTTER CREEK RESERVOIR COMPA}I-Y,
a Utah corporation, RICIIFIELD
IRzuGATION CAIIAL COMPAI\Iy, a Utatr
corporation; SEVIER VALLEY CAIIAL
COMPA\I-Y, a Utatr cotporation;
MONROE SOUTII BEND CAI{AL COMPA}TY,
a Utah corporation; MONROE
IRRIGATION COMPANIY, a Utatr
corporation; EL SINORE CANIAL COMPAIIY,
a Utah corporation; AITTNABELLA
IRRIGATION COMPANIY, a Utatr
corporation; BROOKLY-I{ CANIAL COMPA\IY,
a Utah corporation; JOSEPH
IRzuGATION COMPAIfY, a Utatr
corporation; WELLS IRRIGATION
COMPAI{Y, a Utatr corporation;
VERMILLION IRRIGATION COMPA\TY,
a Utatr corporation; and
PIUTE RESERVOIR AND IRzuGATION
COMPANIY, a Utah corporation;

Plaintifls,

-vs-

NEW ESCALA}ITE IRRIGATION
COMPANIY, a Utah corporation,

:
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:

:
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:

:

:
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COMPLAINT

Civil No.

Judge

RHCEIVED

IN TTIE STXTI{ JUDICIAL DISTRICT COURT OF PIUTE COUNTY,
STATE OF IJTAH

+***rlrt**|}*+*

Defendant.

**********{3 :f,1.***:1.
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The Plaintiffs complain ofthe Defendant and for causie of action allege as follows:

Each and all of the Plaintiffs are corporations and irrigation companies, are organized

under the utah Non-profit corporation and co-operative Association Act (the ,,Act,,), Title 16.

Chapter 6a Utah Code Annotated 1953 as amended (the "Code,') and each constituent or collective

company (as is PlaintiffOtter Creek Reservoir "Otter Creek') is in good standing on the records of

the Deparhent of Commerce of the State ofUtatr and is therefore entitled to sue under the General

and Non Profit corporations Act (the ..Act) of the state of utah.

l ' The Plaintiffotter Creek Reservoir Company ("Otter Creek"), is a corporation and

wtder the Act; the Plaintiffs it represents are all of the constituent stock holders of plaintiff Oner

Creek' otter creek is therefore given the right to sue to recover entitlements and to obtain and

enforce the rights of all of the companies in this action represented by otter Creek. plaintiff piute

Reservoir and Irrigation Company ('Piute') is entitled to seek and obtain declaratory relief for its

shareholders as decided in the case of

Companv, 22 Utah 2d. 45,448 pacific Zd,. 707 (1967).

2' The Plaintiff Richfield hriguion Canal Company is a corporation under the Act;

PlaintiffAnnabella Irrigation canal Company is a corporation under the Act; plaintiffElsinore canal

Company is a corporation under the Act; PlaintiffBrooklyn Irrigation Company is a corporation

underthe Act; PlaintiffJoseph Irrigation Company is a corporation underthe Act; plaintiffsevier
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Valley Canal Company is a corporation rmder the Act; Plaintiff Vermillion lrrigation Co. is a

corporation under the Act; all of which of the foregoing irrigation companies individually named

are constituentowners ofthe OtterCreekReservoirCompany and commonusers ofthewater stored

therein.

3. PlaintiffPiute Reservoir and Irrigation Canal Company is also a non-profit irrigation

corporation under the Act with significant storage and direct-flow rights and also is entitled to the

remedies and its damages tui are all the other plaintiffs.

4- All of the Plaintiffs have a principal place of business in either Sevier County or

Sanpete County, both counties being within the Sixth Judicial District of the State of Utah, and the

holders of direct-flow or storage rights on the South and East Fork of the Sevier River as well as the

entire basin and Sevier River as appears on pages 3,4,5, L2,13,30 and 31 (as constituent share

holders in Otter Creek Reservoir Company) ("Otter Creek") and in the resources of Otter Creek

which has the right to store 52,590 acre feet ofwater in Otter Creek Reservoir located in Section 28.

Township 30 South, Range 2 West, Salt Lake Base and Meridian, Utatr, all as set out in the Progress

Printing Edition of the Sevier River Decree in the case of Richlands Irrisation Company vs.

Weswiew Irrieation Company. et al., Case No. 843 in the Fifttr Judicial District Court of the State

ofUtalr, in and for Millard County entered on the 30th day ofNovemb er,lg36,sometimes referred

to as the "Cox" Decree and which will be referred to hereinafter as the "Sevier River Decree".

5. PlaintiffPiute Reservoir and Irrigation Company (*Piute") has both direct-flow and
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storage rights awarded at the applicable places in the sevier River Decree.

6' The waters asserted to be the interests ofthe Plaintiffs to this action are continuouslv

damaged by an unlauffirl interbasin diversion of water, hereinafter sometimes referred to as the

"Trans-basin Diverted Waters" orthe "Diverted Waters", which should be redirected into the Sevier

River Basin and ultimately to the Plaintitrs inthis action (please see Exhibis ,A and B" which are

maps illustrative and distinguishing of the natural from the unnatural flow of the Diverted Waters

by reason ofthe wrongful acts of Defendant). Exhibits nA and B" are incorporated by reference in

this Complaint.

7. The Otter Creek Reservoir is located in Piute County as is the Piute Reservoir and it

is those reservoirs and the constituent owners and shareholders therein which suffer the first damages

alleged in this Complaint and those damages occur and are realized and the causes of action occur

in Piute Cotrnty and the damages and losses of water and storage (as well as direct-flow rights) are

all reflected and are first realized in Piute County which is the proper venue for this action.

8. Defendant New Escalante lrrigation Company ("New Escalante") is a corporation

organized in Utah with its principal place of business in Escalante, Garfield County, State of Utah.

9. Iron Springs is anatural spring located in Section l, Township 33 South, Range 1

West, Salt Lake Base and Meridian and well and entirely withinthe natural and hydrological basin

of the Sevier River.

10. Under natural conditions the Diverted Waters that would naturally and
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topographically flow northerly to Iron Springs Draw, and which should but now do not follorv

unimpededto Iron Springs Draw,to Coyote Hollowandthencontinueto Antimony Creekthereafter

to Otter Creek Reservoir and thence on to the East Fork of and the entirety ofthe Sevier River; but,

because of the unlararfrrl Trans-basin Diverted Waters, now flow into the Escalante River region, and

ultimately into ttre basin of the Colorado River.

11. As to the Diverted Waters all zuch waters are awarded in the Sevier River decree to

Plaintiffs in this action as are all other waters unlaurfirlly and unnaturally diverted by the Defendant.

12. At sometime in the past Defendant New Escalante and its agents or persons acting

in the Defendant's behalf and under its direction and auttrority constnrcted a diversion ofthe natural

flow of waters from Iron Spring or the Iron Springs Draw at a point at or near East 750 feet from the

Southeast corner Section I , Township 3 3 South, Range 1 West, Salt Lake Base and Meridian (please

see Exhibit A and B) or South 1320 feet fromtheNorthwest comer Section 7, Township 33 South,

Range I East, Salt Lake Base and Meridian and in the Sevier River Basin (the same being the point

of diversion stated in the Diligence Claim; Exhibit C) so that all those waters now flow into the

diversions and places of use of DefendantNew Escalante.

13. The elevation above sea level of the unlawful diversion works and all the areas

draining into and diverted by this work is at between 10,040 and 10,080 feet according to the

standard United States Geological Survey Map and to all other authoritative nurps demonstrating

strati graphical topo graphy.
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14' The Trans-basin Diveted waters cross a topographic divide at a point at which the

elevation above sea level is higherthan the entirety of Defendant,s effective d,iversions.

15' The constnrction and diverting and direction-contolled excavations, berm, and

bottom or lowest point above sea level (the "Defendant's Diverting works,,) are below in elevation

than the topographic "rim" or shatographic or topographic divide across and over which the Trans-

basin Diverted waters are now caused or shatagraphically contolled so as to run.nnaturally into

the colorado River amphitheater, rather than, and away from the sevier River Basin.

16' The acts of the Defendant have diverted and carried, and now divert and carn.

unlaurfrrlly and unnaturally, the waters of Iron springs and other,.Diverted'waters,, into a ditch or

canal higher in elevation across the nattual (topographic) divide separating the swier River drainage

from the colorado River drainage to a point where the waters flow into North creek and then into

other water courses tributary to the colorado River and from which they are diverted southerly in

the tributary ofEscalante River and with the unlaurfirl diversion and diversion of users and uses and

for the use ofthe Defendant New Escalante and contary to the law and decrees ofthe State of utah.

the interests' and the shareholders and away from water awarded by the sevier River Decree to the

Plaintiffs.t

lEach one of a number ofwhich is described in the c6e of
Deseret Irrigation company et. al2 ut 2d. tzo,'ll'."{nc2d.449 at452(1954).
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17' That on November 22, lggt the Deparfrnent of Natural Resogrces, Division of
water Righ* ofthe State ofutah wrote to the Defendant New Escalante Irrigation company a letter,

a copy of which is hereto annexed as Exhibit "D", stating that a spring diversion originating in

section l, Township 33 south, Range I west, salt Lake Base and Meridian is reversed to nur into

and wittrin the colorado River (rather han into the sevier River) consisting of an earthen canal that

intercepts Iron Spring or Spring(s) and other water sources that are tributary to the East Fork of the

Sevier River which effects an trnnatural (and unlawful) trans-basin diversion from the Sevier River

Basin to the Escalante River drainage and ultimately into the colorado River . These are the

Trans-basin waters described in paragrapbs 4 through 6 hereof. That letter firrther declares (in

words or substance or effect) that the canal conveys water [approximately] two miles to a point

where it becomes a tributary of the North Creek and it has been determined that ttrere is not and has

neverbeen awaterright ofrecord forthis diversionand thatthe Defendant is inviolation of $73-3-1,

utatr code Annotated 1953 and requests that "as soon iui possible,,the canal be backfilled and re-

vegetated and the conveyance [or improper and rurlawfirl rediversion] of water be discontinued.

l8' The Defendant failed or refused to comply with that letter and has not at any time

observed the legality and correctness ofnor brought itself into observance with that order (or letter);

but rather on or about M ay 5, l992,filed a Diligence claim, (the "Diligence claim,) asserting a right

to divert and use the Trans-basin Diverted waters. A copy of the Diligence claim is attached as

Exhibit "B" and is incorporated by reference in this complaint.
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19' on or about July 1, lg6g,Hubert C. Lambert as State Engineer ofthe State of Utatr

issued his "Proposed Determination ofthe water Rights ofthe state Engineer in the colorado River-

Escalante River Division" (hereinafter refened to as the "proposed Determination,,) as a part of a

General Adjudication under chapter 4,.Title 73 vtah code Annotated 1953 (the *General

Adjudication".)

20' The Diligence claim asserts a right to, and the status of which is represented to be,

a part of the waters which the Escalante water rsers should or would have (or had or would have

had) inthe Escalante Basin('Colorado River-Escalante RiverDivision,)werethe Diligence Claim

valid (or even if invalid or ineffective.)

2l ' A copy ofNew Escalante's total claims in the General Adjudication @re-trial Order

of Judge Tibbs), and concomitantly a copy of the pertinent and material parts of the order in that

Adjudication of JuIy 27, 1992, referred to hereinafter, is hereto annexed as Exhibit uE,, aird

incorporated by reference the same as though fully set forth herein.

22' The purported Diligence Claim is without merit and has now been, if it ever existed.

extinguished by adjudications ofwater rights in both the sevier River Basin and the colorado River

Basin pursuant to Title 73, chapter 4, utatr code Annotated I 953, and prior enactments dating from

the original "Appropriations Act" of the State of Utah. (Chaper 3, Title 73, Utah Code)

23' At pages 164 through 166 and l8l through 186 of the proposed. Determination

(copies of which pages are uurnexed as Exhibit "F") there appear a number of substantial and
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significant enties of water usent' claims in that case by New Escalante Inigation company; and in

resporu;e thereto, reciprocal awards are made. 
,

24' There are no other claims appearing in the Proposed Determination of the General

Adjudication that have ever been filed by Defendant New Escalante.

25 ' No other claims which have ever been filed in the General Adjudication proceedings

by Defendant New Escalante appear in the Proposed Determination whether or not they appear on

any of the pages attached as Exhibit..F,'.

26' Pursuant to $734-l I ofthe Code the Defendant New Escalante was notified that any

claim not reflected in the Proposed Determination must be filed within ninety days of service of the

Proposed Determination upon the Defendant, otherwise the same would be forever barred and under

the provisions of 573'4'9 of the code the Defendant is now debared from asserting aoy waters

described both hereinabove generally, and in the Diligence claim. ,

27 ' Under $734-11 of the Code the Proposed Determination became final ninety days

after the delivery to the Defendant of the Proposed Determination in the year 1969.

28' That on the 27th day of July,lg77,the Honorable Don v. Tibbs in Case No. 435

in the District Cowt ofthe Sixth Judicial Distict for the County of wayne entered. a decree, a copy

of which is hereto annexed marked Exhibit uEu in which it is provided: -
CONFIRMATION OF RIGHTS NOT PROTESTED

The state Engineer has published the proposed Determination of water
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Rights for the Escalante subdivision ofthe Escalante River Division ofthe above-entitled general adjudica{on 
.pro".raiolr, *d copies or saia proposed

Determination have heretofore urco r.*i-Ln those *ut", *roLrriog waterrights in said subdivisioo.Tq_u copy fileJ *ir, tui, court prrnuant to theprovisions of Section 734-ll, Utah ioar Annotated 1953, as amended.

Now, TIIEREFoRE, ITIS ORDERED thatthe Proposed Determinationfor the Escalante subdivision ofthe E rauot niu., Division as amended by thisPre-Trial order is approved and tue inaviJrrar water rights contained in saidDeterminatio: *t- hereby deueed to t; ;"ltd existing:watei,lgno and areapproved and confirmed as set forth in saia oeterminatioi; those ilo" set forthin the "Issues to be Tried" section ofthis ptr-iri"r order are excepted from theforegoing approval and confirmation to the extent that they are the zubject matterof an individual protest; this order ir dr;;;jr., ro those changes in ownershipand approved g4gt Applicatiors on;y;gh" in said Detennination whichhave occurred since th; Debrminatio" 
-*Ti.rr 

nu* occurred since theDetermination was published by the s,"" zui"rer; the court firtherreserves theright to correct tlpographical."T.* ;hi;iii;Lu. or"*rd in the preparationof said Determination. Provide4 howevea tnli"it"t which are included in saidProposed Determination for the united s*i"r "iG"ri;;;;;;ies thereofare listed for infgSation purposes only, since the united states haq not beenmade a party to this action. vsrvs !

29 ' Pursuant to section 73-4- l I ofthe code, the state Engineer is required to distribute

the waters pursuant to the proposed Deterrrination.

30' As provided in $$734 -7,734-12,734-14,and734-15 ofthe Code the Diligence

claim filed by Defendant May 5, 1992 is null and void and New Escalante Irrigation company has

no rights thereunder.

3l' The sevier River Decree is the General Adjudication of the waters of the Sevier

River in Garfield' Piute, sevier, sanpete, and Millard counties and its tributaries. New Escalante
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has never fiIed' nor has any right to file a claim or receive any awar4 or establish a claim in that

action and prusuant to statute is barred from now asserting any claim to the waters of the Sevier

River; and particularly to the Diverted Waten.

32' The Defendant has continued to divert wrongfully the water described in the letter

ofNovember 22,1991 and is in violation of Chapter 3, Title 73, U.c.A. 1953 and otherwise under

the laws of the State of Utah relating to appropriation or water or water rights.

33' Plaintiff otter creek is entitled to diver! store and use the Trans-basin Diverted

Water 2 and is damaged by the wrongful diversion thereof since I 991 in an amount to be determined

by the court as is Plaintiffpiute Reservoir and Irigation company

v' Deseret Irrieation companv, 2 uT 2d 170;271P2d,49 ug54l Garfield county District court

[seeesp'27lP2dat4'Z,lastparagraphleft-handcolumn];zuT2datp.l75(l75atfirstparagraph

left-hand column) These conditions advanced above and elsewhere have been the substance arid

subject ofjudicial knowledge and ratified in more than one decision of the Courts to invoke that

virtually a:riomatic ratification; which case(s) state *...the 
canyon walls and the valleys slope from

the mountain ranges on each side toward the river and all the water which falls within the river,s

2lllustrative copies of photographs of the unlawful diversions described in Exhibit'c' are
attached as Exhibit "G". Exhibit "G" is a composite exhibit of photographs not intended to
illustrate all, but is only a partial demonstration of the rrnnatutal reversal of flows of water at
times when accumulations of precipitation in the Sevier River Basin ire reversed from the Sevier
River Drainage to the Colorado River Drainage.
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watershed and the wateni which arc applied on the lands on both sides quickty find their way back

to the river, either by direct s'rface stea's or'nderground seepage...?

Comoanv

Richfield Irrigation Canal Company

Sevier Valley Canal Company

Monroe South Bend Canal Company

Momoe lrrigation Company

Elsinore Canal Company

Annabella lrrigation Company

Brooklyn Canal Company

Joseph Irrigation Company

Wells Irri gation Company

Vermillion lrrigation Company

Total c.f.s.

DAMAGES

Primary
Rights
in c.f.s.

85.90

60.00

41.50

47.90

t8.92

30.40

29.77

25.90

10.90

37.80

388.99

Percentage of
Loss to

Company
in c.f.s.

22.r

ts.t%

t0.7%

12.3o/o

4.9o/o

7.8o/o

7.7%

6.7%

2.8o/o

9.7%

100.90

34' The PlaintiffPiute Reservoir and lrigation company sustains additional losses of
its decreed rights awarded as d'irect-flow and stored or impounded waters the magnitude of which

will be proportionately determined in calculating the losses which have been and which are now

being sustained by the unlawfully Diverted Waters.

35' In the first two weeks ofApril and'the early portion (or days) ofMay 2001 an upper
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sevier River commissioner' a represe,ntative of the plaintiffs examined the area depicted in the
photographs (Exhibit "G").

36' using a standard and hydrologicalty accuate current meter, not only observed

approximately but measrued 11.1 cubic feet per second (,,c.f.s.,,) of water passing througb in the
unlawful channel ofthe Trans-basin Diversion.

37 ' There is direct evidence of high-water marks that tbree or more times that amount
(of 1l'1 c'f's') had flowed through that channel in d'ring the year in the earlier days of April and
May 2001.

38' It has been determined that as much as in excess of 10,000 acre feet of water in one

year have been observed by sevier River agents and abstacted by the unlawful Trans-basin
Diversion.

39' The illegal channel collects and drains highly significant amounts ofwater; (e.g. in
the spring ofthe year 2001) an amount ofwater collected through 1,000 acres of drainage in which
an official State-Federal gaugrng rod of clayton springs showed 23.9 inches of water throughout
the south half of section l, the East hatf of section 1r and the North Half of the North Half of
section 12 n Township 33 souttr, Range I west and the southwest euarter of the Southwest

Quarter of section 6 and the North one-halfof section 7 in Township 33 south, Range I East, salt
Lake Base and Meridian.
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40' on the basis of the loss to the sevier River Basin the plaintiffs named in the

foregoing paragraphs would have sustained high-water and direct-flow loss of the Sevier River

waters little ofwhich would be lost in hansmission through seepage, tanspiration, and shrinkage

because underground or "under-flow" would not be lost in tansrnission through seepage,

hanspiration' and shrinkage and as such would have been apart ofthe 
'nder-flow 

ofthe tibutaries
ofthe sevierRiverand as zuchwouldsufferlesseramounts ofshrinkage andwouldhavebeenapart

ofthe waters in which plaintiffs would all participate.

4l' As appears on Exhibit "G'the surface of the land on which the works of the

Defendanthave been constucted orhave beendist'rbed havewrongfully changed anaturalpattern

of the s'rface and subs'rface of that land in the entire area where Defendant,s agents have
performed work or caused work to have been perfonned.

42' Exhibits Gl through G5 illushate conditions after work was begun, but prior to
extreme I 999 expansion; Exhibits G6 through G I 3 illustate Defendant, s works and conditions after
extensive 1999 expansion' Exhibit G-I3 exhibits height ofdam after 1999 expansion (Ivan cowley
pictured.)

43' The Plaintiffs have the right to require that the land be restored to its natural
condition essential to obliterate the excavations, creating the ditch and channel and building up of
berm or works which cause the unlawful diversion of water so that it runs improperly into the
colorado River Basin rather than to the sevier River Basin.
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44' The waters thus diverted natrually should not run into, and the distorted feat'res of
the surface have been scarred and disturbed causing improper movement of and the co'rse of the

water to nn into the channels where the Diverted waters iue now flowing

45' The Plaintiffs have the entitlement to restore or to secrue a comprete restoration of
and to the work necessary to achieve obliterating the man-made channsls and ditches described in
paragraphs 6 and 12 through 16 above so tbat nothing const'cted by Defendant will impede the
flow of water effecting or affected by the diverted waters created by those channels and ditches.

46' The courses and channels as they now erdst through the unlawful works of the
Defendant should be obliterated by the Defendant orby the plaintiffs at the cost ofDefendant.

47 ' Plaintiffs are entitled to such work, earth movernent, and movement ofberm and the
result of other excavations made by Defendants so that a condition where nat'ar - as opposed to
unnatural - drainages occur.

48' Plaintiffs are entitled to restore or causie to be restored all of the distrubed land and
area and to secure a re-vegetation of all the land surfaces affected by the wrongful excavations.
channel-creating and surface disturbances which alterthe naturar course ofthe waters ofthe Sevier
River Basin.

49' The Plaintiffs are entitled to a redirection of water now rururing into the colorado
RiverBasin; and to the completion ofsuch works as will redirect the Diverted waters into the Sevier
River Basin so that the rights of the Plaintitrs will be restored to their natural condition and the
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condition in which they existed before the wrongful works of the Defendant so that the natural

conditionoftheterrainandthe sum ofits totalityas it existedpriorto thewrongful acts ofDefendant

or those acting through or by authority of the Defendant with the entire costs to be paid for, charged

and assessed to Defendant until those corrective renovations are fully complete.

WHEREFORE, Plaintiff prays judgment as follows:

A. For a Declaratory Judgment that the Defendant is entitled to none of the waters

rising in Section 1, Township 33 South, Range I West, Salt Lake Base and Meridian or in any ofthe

surrounding sections or any sections of the land which are tributary to the unlawful diversion

described on Exhibits "A and B " and that the Defendant should be forever barred and restrained from

continuing to divert water from the sources described in this Complaint and in the Exhibits.

B' That the Defendant be ordered to effect and pay the entire cost of restoring and re-

vegetating all of the surface and eliminate the ditches and channels created by the Defendant or

caused to have been created by the Defendant or in any manner directed and authorized by the

Defendant. Plaintiffs are entitled to select competent contractors after inviting bids therefore, to

complete the work of complete restoration ofthe surface in the areas disturbed by the Defendant or

those acting by the direction or under authority of the Defendant. Should the Court direct, the

Plaintiffs may submitto Defendant acontractprice obtained afterinvitation andthe opening ofbids

to the lowest fully and totally responsible contractor by Plaintiffs to do the work described above;

or that the Defendant may obtain conhactors entirely and completely to effect the same restoration
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and conditions; and in any and all cases the Defendant be required to pay such contractor or

contractors and all of the associated costs of restoration of the lands disturbed by the acts of the

Defendant or its agents so that the Diverted Waters not only will be redirected to the Sevier River

Basin but also that the natural conditions and vegetation on the disturbed lands will be restored and

replaced to their natural and historic condition and in any event the Defendant be required to pay the

costs of all of such restorative work.

C. For a permanent reshaining and mandating injunction and order directing the

Defendant to observe and comply with the rights of Plaintiffs and the orders of the Utah state

Engineer (Exhibit "D" ) and otherwise cease to divert any waters from the Sevier River Basin into

the Colorado River Basin.

D. For an award of damages sustained by Plaintiff for all losses and abstractions of

water such as is proved at trial.

E. That the Plaintiffs be awarded their costs and, due to the mens reaof Defendant.

attorneys fees, and such other relief as to the court may appear proper.

CHAMBERLAIN ASSOCIATES

Ken
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VERIFICATION

STATE OF IJTAII

COUNTY OF SEVIER

Ivan Cowley, being first duly swonr upon oath deposes and says that he is the president of
Otter Creek Reseruoir Company and is the appropriate person or officer to make this affidavit.

The Affiant Ivan Cowley knows ofhis own knowledge that all of the facts alleged in the
foregoing Complaint are tue except as to those matters alleged upon information and belief and as
to those matters he believes them to be tnre.

The Alfiant states that the photographs appearing in Exhibit "G" accurately reflect and
faiftfully and accurately de,monstate the facts ar thry existed when Affiant himsef, with other
agents ofthe Plaintitrvisited the premises in the late months of 1999 and in the early months ofthe
year 2000; prior to the more deepened trench and elevation of the berm of the Defendant's works
and later months in 2000 to early months of2001; and that the photograph in which Affiant appears
is an actual rmtouched or unaffected and unaltered condition of thi pi.-im at the time Affiant
visited the area affected by the substance of this complaint.

Afhant swears upon oath that all of the photographs in Exhibit "G" are tnre and faithful
representations ofthe conditions as they existedwhentheAffant and others inhis companyvisited
the premises which are the subject ofthis litigation.

On the ,7' arvof {une, zooL,Rersonally appeared before me Ivan Cowley, who beingfint duly slvom upon oath de'poses and says tnat G statements contained in the foregoing
verification are tnre exce,pt as to the matters that are alleged upon information and believe and as to
those allegations he believes them to be tnre.

My Commission Expires: Richfield, Utatr
Residing at:7/10/2003

)
: ss.

)

Notary Public

STATE OF IITAF 
_

My Commission F)eires
Julv 10.2003

SUSIH E. BAXIER
225 Nonn 100 eest

Rlchfieftl, tnah 84701
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STATE OF UTAII

COUNTY OF SEVIER

COMPAI{Y vs. NEW ESCAI.ANTE IRRIGATToN CoMPAI{Y

VERIFICATION OF RAY OWENS

)
: ss.

)

RAY owENs, being duly sworn 
91oath deposes and says that he is the duly appointedqualified and acting River commissioner ofthe upper section or division ofthe sevier River.

Affiant states that he has personallyvisited the premises affected by the allegations in theforegoing comnlail and he swears upon oath that the allegations in paragaphs 35, 36,37,3g and39 and 4l through 44 are tue and the t*" are facts which he actually observed or in circumstanceswhere measureme.nts were taken he, the said Ray o;;, participated in the measurement of thewater using taditional current measruing meters ana cacuatini tne flow of the water as it isdescribed in photographs annexed to the -omplaint 
to which tnirioinr"tioo is applicable.

Affiant firther states that he has visited the premises described in tbe complaint andaffected by this action and he knows of his own knowledge that the allegations respecting theconditions at those premises are tnre ofhis o* pr,,oo"l knowledge.

Affiant states thatthe factsthereinstatedaretnre accordingto his ownpersonal knowledgeand are not based ol stateyents or representations made to him by other persons and verily statesthat the facts in the foregoing Verification are tnre.

As River Commissioner he knows that the diversions of water and the consbuction ofdiverting works are contary to the natural conditions and have the effect of transfening waterdescribed in the pertinent provisions of the complainiand that the topographic representations atvarious places in the complaint are acctuate andhave been obsenred by the Affiant and he makesthis affidavit on personal knowledge ofthe facts in but ooiir..rrarily exclusively in paragraphs I l,13' 14' 15' 16 and paragraph 33, ; well as those *,*.ot"d above are fire ofhis own knowledgeand that the allegations in paragraph 38 are substantiJrvlroo, precisely true and acc'rate.

The Affianlis.nol a lice'nsed geologist orprofessional e,ngineerbut has more than twentyyears experience in the behavior ofwaier and diversions thereof and as to all maffers aleged in thepertinent parts of the complaint are tue except as to the matters alleged upon information and as
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to those matters he beliwes them to be tue. :

on the Z:d^yofJune,200l; penonally appeared before me Ray owens, who beingfirst duly s'vom upon oath aeposes and says td til staternents contained in the foregoingverification are tnre except as to the matters that are alleged upon information and believe and as tothose allegations he believes them to be tue. :

Residing a* Richfiel4 Utatr
My Commission Expires: 7fiOlzOO3

,- ff> ,t
i

Notary Public

nyconniscioii'riits

s-u$Ht€'3ffi'n

'ffi,Iil,i:f",H'
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DouG MAGLEBy, being first duly sworn upon oath deposes md sala:

H*"': *:t1,:*ry9 T9 *rv:1with ocperience in the be,havior of water;

ffi 5:ffi ff $'-nvo-r"eiia_"a-t"p"s.ili"ilffi t,ffi ,H!ffi HilffI
i:_1.T19T,1:*lS,inaps-suowingil;;"i*;,fi ;"^#dfi il":H,Hi:?ffi
trgifr T:* :f:::T'T'i p"d *';-*; il fr;ffi ffi"ffi;t*:;rffiiffi:enetrrtfe fha Affiqn+ L^.,i--------^ J a,

ffi ffi :f ,*:3y::ffjtr'*"-fr '.-TeGr*rrr"d*ffi tr;Hrfi ,;;;States Geological Survey and the statements in those are tnre and accurate.

Doug

STATE OF UTAT{

COUNTY OF SEVIER

Residing ar Richfiel4 Utah
My Commission Expires: 7llOl2OO3

\|ERFICAfiON OF DOUG tvIAGLEBy

)
: ss.
\,

7#:#y*tr1':3:-ollTldpg*ryb,o,"."#gMagreby,whobeingfirst dulv svom upon oath depo*' "ilJ**,ii"Itl#,#H"-*Y"lJi#H"tr;ffil:verification are tme orcept as to the matters that are alleged upon information and believe and as tothose allegations he believes the,m to be tnre.

-.?)nne!4y' 'ru' 'fta-.fur
Notaty

ilyComml$oEOiBs

su$l['8:3Hhrn
225 l{orfi 100 Eest

Rhl,rfhld,llhh 84701
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EXHIBIT C



'--.-j- ,*.:--- -EILING FORWATER IN THE necty rtii: Iii:.:; ". ,. ''= ii:: STATE OF LITAH reenec. 15.:.cc
atA

neceiptt 

-J-!--
riA'i 0 5 tg32

DITIGENCE CTAIM tttctsr,med-

.-.i,-'.;. : '.-.'{i rr-

Claim to surface water by right of use, prior to March 12, 190g, is hereby made and f ited with th-e-state Engineer'

as prima tacie JviOence 6f iwateriiiirr in aicorAance win ine riquiiements of the Laws of Uiah'
h.A-l :vt

. 6ATER RrcHT No. q+ - WA . DtuGENcE No. D )+ >-t

PRIORITY DATE OF RTGHT CU\IMED:

OWNER INFORMATION

'FTLING DATE:

Name: New Escalante Irrieation Comoanv -" Interest:

Address: P.O. Box 535

City: Escalante st.truipcode: 84726

5. QUANTITII OFWATER: 33. 0 cfs and/or ac-ii

4. SOURCE: Iron Spring Draw . DMINAGE
which is tributary 1e North Creek

18751.

2.

which is tributarylg Escalante River
POINTIS)OFDIVERSION: . GarfieldcouNTY: \'arJ.rsr(r

i't;'#;";i;Ui;e'South 1,320 feet from rhe tfr-d6rner of section z' t:gs
R].8. SLB&M

Description of Diverting Works:

5. POINT(5) Or REDMRSION
Escalante RiverThe water is rgdiverted ftom oo"tttott *t=t . . r, ",=----Seer E:Khibit "A" attached hereto aud incorporated by t'elereesg

qt a point(s):
nereaR.

Description of Diverting Works: concrete version Daro

6.POrNT(S) OF RETURN
The amount of waterconsumed is cts or ac-ft

ac-itThe amount of water teturned is
Thewaterwill be returned to the natural streamlsource at a point{s

7. STORAGE See khlbit "A" attached
Reservoir Name : Storage Period: from 

- 

to

a

I

(
a

Capacity:
Height of dam: feet
Legal description of inundated area by 40 acre tract(sJ:

ac-ft. lnundated Area: acres

g. Listanyotherwaterrightswhichareappurtenanttothisclaim I{QNITM: 97-?1, 97-66,

' These ltems ate to be completed by the Divlslon ol Water Rlghts

DlIIgence



9. NATURE AND PERIOD OFUSE
Irrigation:
Stockwatering:
Domestic:
Municipal:
Mining:
Power:
Other:

p1s6 APril I 1o 9ctobgr 3l
prcm Jan 1 i; T;eober 3L
From
FfOm Ap?il r fg Ontoher ?1

From
From
From

to

to

to

TO. PURPOSE AND FJTENT OFUSE
Irrigation: 2,7L2 acres. Sole supply of

ring(nUmberandltind): 1rf\oo n^rtlo, hnr<raq ^nd cheap
Familiesand/or Persons

Municipal (name): Tntm nf Fenqlqnta

Stockwate
Domestlc:

Mining: Mlning Dlsnict ln the Mine
Ores mined:

Power: Plant name: Type: Gapacity:
Other (describe):

11. PIACEOFUSE
Legal description of place of use by 40 acre uact{s}: Qaa. tt-h{l.{l. ttRll qttaahorl

12. DGLANATORY
The following is set forth to define more clearly the full purpose of this diligence claim. (Use additional
pages of same Size if necgssary): Sca' E-hi lyl t rrArr ntranhad

ffatlffttatrratafl?raaar+;r+$t+$?lrrtltt+ttl}ttrfrttttt+tl+ltftttttratt/}r+ttrtl+tl}tfftrtlrllrttl

The claimant acknowledges the accuracy of the information contained herein, at the time of filing.

STATE OF UTAH:
COUNTY OF C*p,pz y t D

I, being duly sworn, do hereby certify that I am the claimant, or agent of the claimant, to a right to the
use of water as set forth in the toregoing statemengof facts.

/tNEI.I El

ure of Claimant[s)

27* dayof 4 pp-rt ,19 ?)-to before me this
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EXHIBIT ITAIT

ro Diligence claim No. 05721 i 41 'nf q

PARAGRAPH 5. POINTS -OF REDMRSION: .

(1) North Creek Reservoir: At axis of dam, South 300 feet
and East 275 feet from the North !/4 Corner, Section 23, T34S, RlE,
SLB&M

(2) Escalante River: North 310 feet and East 800 feet from
the South t/4 Corner, Section 10, T35S, R2E, SIJB&M

(3) I{ide Hollow Reservoir: At axis of dam, South 505 feet
and' west 275 feet from the North tl4 corner, section L2' T35s ' RzE'
SLB&M.

PARAGRAPH 7 . STORAGE:

Reservoir Name: North Creek Reservoir

Storage Period,: January t to December 31

Capacity: " 3oo acre-feet

fnundated Area: 38 acres

Height of Dam: 40 feet

Description/Inundated Area, -*sE1/4 sI{1/4 and sW1/4 sE1-/4 of
Section L4; NE1/4 Nw1/4 and
Md1/4 NE1/4 of Section 23; all
in T34S, R1E, SLB&I{-

Reservoir Name:

Storage Period:

Capacity:

Inundated. Area:

Height of Dam:

llide Hollow Reservoir

January L to December 31

1400 acre-feet

145.75 acres

48 feet

Description/Inundated Area; swL/4 and sw1/4 SEt|4 cf
Section L; EL/2 SEL/ 4 of
Section 2; NE1/4 NE1/4 of
Section IL; Nw1/4 NE1/4 and
NL/z NW1/4 of Section t2; all
in T35S, R2E, SLB&M.



PARAGRAPH L2. EXPTANATORY:

This Diligence CLaim is filed to appropriate high water runoffof snowmelt occuring from about mid-June through mid-July of eachyear. The water is collected in an opeir, earthen canal anddiverted intg the headwaters of North Creek for storage and use as
hereinabove set forth.

Affidavits of Gail c. Bailey, Melvin Alvey, Doyle v. cottamand Ushur L- Spencer are attached, in support -of tfiis Diligence
CIaim.

-2-



lr.u.c. nsED FoR prrRposE DEscRlBm: 21:1200 oD

7.80 aca. sELsEt, Sec. 10, T35S, RzE, SLB}| 5.70:cs. SiEhEt, 5.60 acs.
ItEtSwt, 6.90 acs. M{tsl.tt, 14.90 acs. SETSI{I, 10.20 acs. Stt}stJt, Sec. 11,
f35sr RZE, SLBU 0.20 ac. Nltld$.f1, 13.20 acs. SE!"MI, 20.10 acs. SlttNltt
2.30 acs. U'ltSWt;'Sec. 12, T35S, R2E, SLEI{ or a loral of 86.90 acres.

ll.U.C. ttSED FOR PIIRPOSE DESCRIBED: 21, 65, 1200 o
15.60 acs. MINEL, 7.30 acs. !ElN9ft, 12.70 ecs. sELttEt, 12.4o acs. sr{}Jct,
10.60 acs. SEtMt, 8.60 acs.'r|EtSEt, 4.20 ecs. MbEt, Sec. lf, T35S, RzE,
SLBM. 18.20 acs. tCl.NEt, 20.10 acs. ltsltfct, 17.30 acs. tGtNft, 10.60 acs.
Mtttrt|t, l7.80acs. SEtNEt, 21.30 acs. StttNEt, 10.70 rcs. SEtNtft, lZ.lO acs.
Sl{lrllwt, 13.00 acs. !EtSE-t, 14.80 scs. MtSEt, 7.90 acs. ltEtst{t, 9.30 acs.
MlttJt, 10-86 acs. sEtsEt, Sec. 7, Tl5s, R3E, sl.8lt 2.(Xt acs. imtmt, fz.So
ecs. lHlrsl{l, 6.30 acs. SEtSEt, i0.06 acs. St{tSEt,22.07 rcs. SEtSttt, 19.04
rcs. SlItSl{t, Sec. 9, T35S, ElE, SLBI'I 0.60 ac. Snbt{t, Sec.9, T35S, ll:tE, :
SLBil 6.00 acs. l{tftMt, 0.20 ac. S1{t}tl{t, 1.60 acs. !Ct$rt, 1g.20 aci.
!lt{tsl{t, 17.30 acs. SEts}tt,34.50 acs. sr,ftstlt, sec. lG, 135s, &38, sBt}r
40.00 acs. NEtNEt,20.4O acs. MtNEt, 18.35 acs. EtNrJt, I7.3g acs. l{I{IJ$ft,
2.70 acs. SEtlIEt, 10.78 acs. Slrl.llEt, 23.21 acs. SEtltrJt,21.74 acs. Sl{t\r.rt,
31.50 acs. \EtSEt,39.10 acs. MtSEt,35.50acs. lElstrt,38.90 aes. N$rtst{t,
12.90 acs. SEISEL, 19.10 acs. SlftSEt, 10.10 acs; SEtStrt,3.90 acs. SlitSUt,
Sec. l7r T35S, R3E, SLBII 3.50 acs. NEtMt, 4.39 ecs. SStmt, 29.90 acs.
lctsEt, 1I.10 acs. sE-lSEt, 12.00 acs. slftsEt, Sec. 18, Tt5S, tltE, sLEu
25.20 acs. NEL.NEL, 41.30 acs. MtllEt, 32.60 acs. EtNHt,39.20 ace. SEtI\'Et,
26.80 acs. Sl.Jtl{Et, 29.60 acs. SEbttrt, 1.00 ecs. StftNwtr 40.00 acs. NEtSEt,
35.80 acs. N$fltEt, 35.00 acs. NEtswtr 5.60 acs. iltltutr 27.60 acs. SEtSEt,
34.20 acs. SIJTSEII, 26.30 acs. SEtSSft, 1.20acs. $ftsft, Sec. 20, T35S, R3E,
SLBU 22.50 acs. I{Et\I.lt, 11.80 acs. Mbtr{t, 12.30 ecs. S}ltlfytt, 4.00 scs.
tc!s!*, 36.30 acs. ln{ts1{t, 13.70acs. sstsEt, i5.60 rcc. SElft|i, 40.00 ecs.
st{tstJt, sec. 21, T35s' R3E' SLBM 5.50 ecs. s[t]Nlt, scc.2?, r55s, n3E, slml
21.(xl acs. ltt{tNEt, 38.30 acs. }EtJt|t,40.00 acc. rbnt, 10.10 rcs. sHtNEt,
10-.00 acs. sEtNllt, 40.00 ecs. SlttNWt, Sec.28r ttsS, ElE, StJl{ 19.60 acs.
lEUEt, 29.40 ecs. Nt|hEt, 18.70 eca. tGtNtft,35.4{l rca.-SEbG,t, 21.40 acs.
slttl{Et, 5.40 acs. sEtNttt, 2.90 acs. tlEttEt, 39.00 ecg. xntsEt, 40.00 acs.
SEtSEt, 28.00acs. SlftSEt, Sec. 29, I35S, R3E, Stm 40.00 rcg. tEtt{Et, 23.00
rca. l{tJ}NEt, 1.0.90 acs. SEtNEt,2.80 acs. Stftlct, Scc.32, 135s, &3E, SLBU
35.10 acs. lrEtllEt, 23.20 acs. tiltl\Et,42.00 acs. EtNtft,38.90 acs. NtftNl{t,
11.60 acs. SlttllEli, 20.40 acs. SEtMt,28.00 acs. Sltbilt, 10.50 ccs. ltr{l5Et,
38.90 acs. NEtSlJt, 23.80 acs. ltiftst{t, 2.10 acs. Snl6Et, 29.50 acs. SEtSttt,
37.00 acs. Sl{t${t, Sec. 33, T35S, LlE, SLB!{ 2E.30 acg. lEtSWt, Sec. 34, T35S,
RlE, SLBM 15.60 acs. SEt![Jt, ]jt.60 acs. StftNt{t, 17.20 ecs. SEtSt{t, ?.40 acs.
stJtsi.tt, Sec. 3, T35s, R3E, slBtt 24.80 acs. tEtl{ttt, 9.50 acs. lttQl{l|t, sec. 4,
T365, R3E, SL8!t 15.50 acs. lIEtllWL, 12.00 acs. !!*;NI{t, Sec. 10, T365, R3E,
SLEH or a total of 2.352.98 acres

IJ.U.C. USED FOR R RIOSE DESCRIBED: 5, 12, 19, 21, 65, l2OO, 1250, 125I on

4.70 acs. l{EtlfEt,2.80 acs. SEtNEt, Sec. ?,1353, nBE, SLBtt 12.70 acs.
Nllt}l|lt,9.40 acs. sEtMt, 29.70 acs. Sr.rt\r,tt, 23.(X) acs. lctsl.tt,7.50 acs.
M{tStJt, Sec. 8, f35s, fftE, SLBM or a loral of g9.90 acres

EXHIBIT IIBII

W.U.C. USED FOR P!:RPOSE DESCP.IDEDz 2,2L,56, 1200, 1226 on
19.10 acs. SEt-)iIl:, Scc. 2S, T35S, R3E, SLBiI for a cocal of 19.10 acres.

t{.U.C. USED FOR PUR?OSE DE.SCRIIIED: 21, 66, 1180,. 1200 on

0.40 ac. l:tJ!.St,"j, 16.80 acs. SE!.:S'.,1'.,7.50 acs. SL*SI,,!:, Scc. 27, T35S, F.3E,
SI.D:! 0.30 .:c. ::!:'-:.'..'''-, Src. ?S, T355, BE, SLBII or a sot.el of 35.00 acres

!r.u.c. usED FoR PtRrcsE DESCRIBED: 21, 661 587, 1200 on

3.I0 acs. MtNtlt, Sec. E, I35S, EtE, SLBH or a toral of 3.10acres.

If.U.C.USED FOR PIIRPOSE DESCRIBED:. 2;"21,66, 1200-ou"

13.5O acs. SEldSEl:, 3.00 acs. SI{tSEt, See.21 , T35S, R3Er SLBM 18.00 acs.
tiEtI,Et, 7.50 acs. SE!iNf:t:, Sec. 28, T35S, R3E, SIJI! or a roral of 42.00 acres



lJ.U.c. usED FoR PuRPosE DESCRIBED: 3'.21' 55, 1200, x272 ol

3.40 acg. 15|SEL, 10.70 acs' ltt|'lisEt, 16'70 acs' SEtSEt' 29'20 acs' slttsEt'

Sec. 34, T35S, R3E' SLBH or a Bot:rl of 99-',Qg191"

II.U.C.USEDFORPI'RPOSEDESCRIBED:2L'66'1200'1255oo
- -5.00 acs. SIJ!iSEL, Sec. 8' T35S, R3E, SlJt{ or a total of :-iQ!g;1'

w.U.C. USED FOR PI'RPOSE DESCRIBED: 21' 65, 1200' 1254 oa

1.00 acs. sutsEt, Sec. 8, 135s, R3E' SIJI{ or c total of L@.

tJ.ii.c. USED FOR PIJRPOSE DESCRIBED: 2Lr56, 1200' 1251 o

11.00 acs. sIJA[Et, 0.70 ac. ]EtsEt, 2'fl] acs' MtsEt, scc' 28' f,]5s' xu]Ei

SLBM or a tocal of 14'30 acres'

IJ.U.C. USED FOR PURPOSE DESCRIBED: 21' 66' UZ00' 1261' L262 ot

.!.3.00acres.NELsEt,Sec.28,r35s'&3E'SlJ}toratota1of@.

Total acreage under all caceSories coobined 274.28 rcFe!.
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MEMO-RA}IDI'M

TO:

FROM:

DATE:

RE:

The File
Marge TenPLst

JuIy 9, !9g2

Diligence Claim 97-1984 (D5729)

FollowingdiscussionwitrrilohnMabey-of.ttreAttorneyGeneral|s
. office, this De'orandum is praced-on cire to provide baCkground for

evaruarion of this d*igei"" "i"-Gl 
- rni" "i"ir tt"" been f iled in

an adiudicated area ;h;ra trre aeiemination b;;i has been- presented

to tti" court and a pre-t-ri"f '-"i-ao--signea' The claimant' New

,, Escafa-ntl-iirigation- Coropany,. E-ia-"Jtt"t"st ttre adjudication
.. concerning ttre oti-J=io' o?-{ilit source or o=" of water' (rt aia

protest the """"--roJ 
arrtv e"i t."ie"tfon in trre book' and this

natter was settled witlr trre pT?-tli"r-"ta"t-i--since tbe purpose of

the adjudicatior, tJJ tt i"oi-iq"l-ritiing 9-f "it ttr" water rishts
in rtre Escalant" 

"s""iioi, of fn"- nTIJJ',iEgi! lisin and since tlre

court has decreed iff Uot tt " 'urs"#Ga 
g"otltlEa clai'us ' it would

appear thar no f;td; Ehiili""{ _!_tdlt:, (except possiblv on

isolated sources which !'ay nive been misseb anh wtrictr do not

contribute to trr"-n.in str-eani -9?n re- rSgosnized' However' tlre

irriqation company may wish to eife a I'ate diot"=t wittr tlre court

con"6rning ttris ciaiu-. It woula-tft"" fe aeEided by tlre court and

the State Engineer whether or not to proc"ti tft" flte protest and

address this c.laim'

should it becone necessar:r -to review and evaluate ttre claim' a

couple of discrep"t.i"= n&a io-1"-"fearea G' It is noted that
the doc'rnent "raii'rl-i"iirilror 

rezs but coritains information on

storaqe reselnrotrE-tn.i were Luilt uuch later (Norttr Creek in 1941

and viia" Ilolrow in 1954) . Also tlre exprln3tory -lection 
-of

paragraph 12 nentions tlrat tfr" "i"it is- tifea to trappiopriatert high

water runoff. Appropriation-t"oia need to be made by a new

aPPlication'
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I
Normrn fl llan1rrtor

G.Fm
l)|w C. lhnrr.n

nnrnhplraffi
&rh.rt l. Mrrtrlr

9{rFrranq

f,lovember 22, lggl

Xlrk Forbush, P.E.

(rt . !: t ir Ii'rl.lli,t : { ti [. ii,;II i
DEPARTMENT OF NATUTTAL ITESOURCES
DIVISION OF WATER RIGHTS

Soulirra Arce

l30rHrlAhSrr.l
PO. Oor5dl
Rir{i.{4 U|:h ertot .0563

80l-S-.1a29

1 l- ?t

New Escalante Irrigation Company
c/o Clayne Coleman
Escal ante, Utah 84126

Dear Mr. Coleman:

It has been brought to the attention of the State Engineer of a spring diversionoriginating in Section l, T33S, Rl},|, SLB&t4.- ftrii diversion consisis of anearthen canal that intercepts iron ipiinq-'anO other water sources that aretributary to the South Fork'of the sev-ieiftiver. The canal conveys this waterapproximately two rni-les.]o 
-. point where it becomes tributary to North Creek.

YPon investigation, by the Stite Engineers ofli.., it has ueen aetermined thatthere is not a rater .right of reiord ior ttris diversion. ' -ffterefore-, -[te
diversion and use of thii water is in violation of Section 73-3-l Utah CodeAnnotated, which states that no.app_ropriation of waier r.iUe r.de and no rightsto the use thereof initiated striit 6e recognized excep[ apptication for iuchappropriation first be made to the State Eng-ineer.

l^ll tggresting that as soon as possible, which may not be until the summer of1992, the canal be backfilled ani reueget,ai.O-to discontinue the conveyanie or
wa ter.

Shotrlg y9u wish to meet with me concerning this matter to discuss these itenrs.I would be happy to do so.

Your earliest response would be appreciated.

S i ncere'ly,
t'/

-j*uhla 4/_
4h..-L f! r \.

Reg'ional Engi neer

1".9CI':VlO
KFlc 1 w

cc: Lee Sim-, Directing Distribution Engineer
Gerald Stokey, Regional Engineer.

.: - 1.$9i

an aqsaf opgorluilv efifufoi
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s7*
DAI,LIN T'. i'ENSEN
Assistant tttorney @neral
Itlofn€y tor Starc Brgl.neer
442 State capirol lqltotnqSatt Lake Ctty, utatt 8{fil
Telepbond,: 533-60?I

IN TEE DISTRICT COURA OF TI|E SIITH JUDICIII,L DIST'LICT

ru alID 8(}a ttrE cou{r'J oF riAJt{E, sf,ATE OF UT}rl

IN TAE HEAIER OF |!SE GEITERAL I
TE,!ER!fI!IATT(nI Of TtG AIGET TO 

'8BE UsB OF m3DR, t(}rB sURFASE l6 tDDtrRGRoiJlfDl. fon tE DRAINAGEI
ARSA OF TEE @IIISIDO RIT'ER IN 

's,it rE & IIt(ctttEIvE OF ,tflta cnEEtg )
Rr.vER .PJID TFS VrntrII{ aIvER. )

PRE-TRI.TS, OmTR
Escalante Subdivision
Civi-r. tto- 4f,5

tbe above-entitl'ed natter canre before tbe Court lor a Pre-

Trial lleari-ng on ltarctl I, 1971, negrrding tlle Proteses which had '

been fited agaLnct ttre Alvey lfash Sectioa of tlre Eecaiante Sub-

dirzlsion Proposed Dctc,rurination of t{eter nights. !!he renaining

Protests filed aEalEst sald ?rgpos@d Determination cane before

tbe Cour:, for a Pre-Erial Eearilgr oB septenber 18, L971. Since

botlr Pre-triaf Eeariags involved eeparate seqmsuts of a 6in9le

Prcposed Delerzuiaatlon of tfrtar Rights, ic is dcened appropriatc

to iacorporate the resulta of bolh Eeariags in a single Pre-

lrial Order- Th.e ptrtie6 rrero telrfesented by €Ounsel as follo$s:

A. Tfi,EN B. IIAAII'S
Aetorney at Lar
315 East 2nd soqtlr
Selt Sate 6ty, Otah 8{111

heBresenting:
. teo 1,. HLl3on

B. CrRrSTr.Art'RONIA(. AttDrney at Lar '-..
Parks'office Building
Cedar City, Utah 847ZO

nepresontingr-.
J.C. and l,illie 9pencer

C. SA$ ELINE,
AttDrney at l,ar
1302 Deseret Brrlldlng
SaLt Lake.C'-cy, Utah 84lll

Representl'ng:
3elnra t{ilg€rr
Thuraan Spclwer
tlrs. Paul Stseed.

-t-
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D.

E.

tbsertr NovAr(
Ittorney aL taw
520 Continent,ll Baek AuildtngSalt i,rke Clty, utlh 'B{IOL- Rpptesenttngs

Vay L. garnslt

..fERDTNAID ARTCKSON
IttorDey at LaF
Canyon Road
ltonroe, Utah 84?54

RePresent'-ngr
Nirr. Ercalanie ffftgation conprnya Pine Creek Irxigatlon C@pany

DALIrns w. iIEFSElltrsrlstant Attorrel General{4? State Cap5.tol Bultding
5a1t r.ake city, otah s{li,l

R€presenEingi
Uteh State Englner,r

F

JoRtsDicrrols

ftrls is an 'aetioa to deterni[G lfie rlg.hts to the use of all
of tho vatet. bcth surfaee and un<lerground. uithin Lhe drainaqe

nrca of the Escalantc $ubdivis.ton of thc rtacalante Rivcr Di.vlsicn

of the Colorado River. lhis action is fil.ed pursuant to the Prc-

wisions of Cha1ltel ,1, Iitlc ?3, Otah Cocte lrnootated I9S3, as

amended.r a[d lr*isdictioo of the Court ts.not <IisirnteC and is

here.by d€ternJ.ned to ba present.'

Ir
DOTY OT NA'ER

i. tht! State thgia€er, in thE,Proposed DeLctiminat'ion of

t{ater Rigbta, rercndeil a duty of ratet for irrigation purposes

of Urres acre fect pcr acre of l.end on an intserloEutory basis.

ftJ.s -cluCy of rater rrarB plot€3tsd by tlre - Paul Steeit, Ne{ Escalante

Irrigation Conrpanyl and Plle Creek Irrigati.on Conpany. these

ProtestaDgt resctted thaB tshey coUld bencfieially nse l'ater iti

e*ccss of three acre feet per !cre- Tbe state Engineer has nadti

a furtber investigatlon srd eveluacion of thi.c nat'ig. ancl hos

recOlUnended that the dUty Of U'ater be raised tron tlrr€e trclc

feet per acre to four acre teets per 6crc on a trial basis, with

tbe riglrt of thc State Eogineer Or any loterested water user '-o

petition tlre Court at any tj-oe ts requeat chat the duty of tratcr

be either raiged or lorrered

-z-



llo$1" TEEnErOE, It tS ORDERED.thot tlre duty of setcr for
ir=igation puEposes in the area encon(passed. nithin the Escaljn--e
Subd,ivlEtqn is fixed at four acrc feet pcr acre ol lond on 6n

lncerlocutory basis. The Etate nr.g:.rr.rr, or any interested
rtater user' oay petition tD.is Court at any tfuie to reguest that
ttlc d,uty of ueter be raired or lowered. Any p&riy tiling such

a pc.tition shal.I' give reasonable Eotlce Ehereof to all couagel

lrwolved. The €stablirbnent of a duty of uarer on err interlosu-
toly basis is raade withont prejudice to thc srains or assertions
of any of Cbe partJ.cs in alry subsaqrrant proceedings on the .4restsioa
of duty of rrtter, aad does not co1lrtitute a fina!. deternlnatioa by

tlre Court of, the duty of natea fos the Escalante Subditision-

III
ESSOLVED ISSI'ES

Ihc proteat sEbnritted. E1r Lco L. tlilson agaiast the Proposedt

Deterni-nation and utrich Lnvolved the right€ of ?hutnan Spencer

lras been resotved by those trro par!ie:'. A copy of the. Stipula-
tLon uhich has bercrotore been tiled Hith tbig Court and wtrtch

conbainc tbe tsrns and prowisl.ons of tlre settlcnent betueeD these

partles l-s hereby confirned and. approved-

lloH, TSERESOSE, rT rS ORDERED IEAT:

t- Ibunan spolrc€r is entl,tlcd to a 27.3/A8.rl interest of
Certitieatr of eppropsiatiou tro. 3bl, and te entltlod to .6? c.f,s-
of urt€r froa tlucry $ash for the lrrigation of a tatat of 2?.3

acr€s of land described, ss fol1ors:
fhitft,een adies in the tlortbeast t of, t}c Southeast
t; eleven rcres in the Southrreat t of tlre Uortheast
*l -?0 of qre acre in the Northeasi, * of the Eouth-
eeet kl anal 2-60 acreE in the Nortlrwest t of the
Southes,sL f; e'll in Section 28, 'lDonnship 35 Sorlth,
Range 3 East, Salt Lakc gase and llaridian, or a

. 
total rcrcage of 27-3 acrcs

This uater is to be dive,rted ry treane of a s'Jrtlt in Al,vey tfash

toca.eed at I poLnr'South 1140 feee arril East 1290 ieet lrom -*he

Noitb r: &rrrer of Sectiou 28, Tc*rnehig 35 South, Range 3 Egst,

SaIt Iake Base and l{crldian, in lieo ot rhe point of diversion
eet fcrth ln the Prolnseil Dcternination for Thurnan Spencer.

-3-



2. Leo L. Wtlson Ls eutitled to a 61. l/gg-l interest in'a
Certlfiqate of Appropriatioa uo. 36J, and is entiLlce to 3.0 '

e-f-s- of rrater uodar sal,d certificate for tlre lrrigation of
certain land,s locaecd, io Seetion 28, ?onnship 35 Southr Range

J Eart. $trlt Lake Bsse tnil lleridian.
3. l{biJ.c sa.ld StipulaLion rccolved thc igsues in thi!3

Dattgr betrreen Leo L- tfl.lson and fhurnran Spcnccr. therc are
certain igcues renalni-ng bctveeo Leo L- tJilso:r an6 the state .

lnginecr. In aceordance vith the terms of the Stiprrlation.be-
tween tbt partle€, rescrved lor trial are the igsues of tlre
t;trr lunbqr of acres r4o L. wirson ls entl.tled to isrigate and

slso tlre ptLority of hl.s rlght.; Abese issues are Eore fully
defiaed in tbe -Isgues to be.Tri€d" Section of thic Frc-Trial
Otder, inf:ra.

cqrFr*r{arro,{ oF ril*r Nor pRcrcE",cED

The state EngLneer tas pubtished ttre proPoaed Deterarination

of l{ater Rigbts for t}re EgcalaDtc subdivision of the Escalantc

River Divieion of the above..eltlttea general eilJudication pro-
ceedlngs, and coplee of saiil pnoposed Deterraination have herclo-
fora boen senred qr ttrose water us€rs having uate.s righes- in

"s'ala 
SubdivtaLon and a cory filed uith tbis cou::t Furauant to

tbe provisions of Seseicn ?3-{-ll, otab Corte lonotated 1953, as

eended.

!(f,], AUEREP(}EE, Il IS ORDERED that tJre Proposcd Deternirlation

.of tlater atgbts foi'tfre Escalante Subdiwision of the Bscala,nce

Rlver Division as anerrded rryr.thie pre-Trial or<ler is approveil

a$,tl tbe individual raler rights ontal,ned in said Deterniiration
are bercby decreed to be valid exls--ing uater rtghts and'are
approved and conflrned as set forth in said DeiermiDation, thcse
righLE set forth ln t,he *tgsucs co be Tried. Sectjon of this pre-

trial Order are excepted from the foregolng approval. and confjl n-

ation to thc extent that tbey are tlre subject Datter of atr individ-
ral Protest; this Order is'also subject to those changes in ou'rrer-

-4-



strlp and approved Cbeoge epplicat-t-orls oD any rights in sgiri
Dcterniaation r*hiclr bave occurr.edtrin". tbe DeterniaEtlon rai
publlshed by the. statc Engineer: the court furrher :eservcs the.
right to correct typographical crrors wbich nay have oscurred
in ttre preparation of said Deternination. pror.iderl , ho.rever, 

:

tlre clains rhich are includec in said eroposed Dctermination for
tbe united gtate6 of lrrerica o! any ageaeies thercof arc listcdt

fqx infornaeion purposes. e:rly, siace the unitcd sBates bas not
baen'made a parly to this action.

.,Y
ISSUES TlO BE TAIED

l. LE! r.. tfrr,solf

A- l,eo t- H11s6 clains. tlrct tbe priority datc for !{arer
U3er'g el'-rinq llos. Z and lil26 ie ineorrect, end araerts that
sal.d Clalds should bavc a pr:io-ity ttate of Scpt€Ebcr l2r.l_go8r.
trblch is thc dete the applicatioa saicl clcins are based, upon $as
ftled. the State Enginccr ednLte that said ApplicatioD t as filed

' on septenber 12' 19or, but alreges tjrat the.lpprlcir.t'ibn lNc. 20?{}
taa properly lapsed rad aub3eguentry reinatated on June 3, lg1a,
by ptotectantts predcccssor. tbis lntter priority date hrs bce,n

carried fonard and lacor3lorated into cerrtlfl,sate of Appropriatlon
"No' 353' rrhl.eh ras l,ssriad dtune 7, 1916.. prot€stant assertss tbat
tbe lapslng of ApplicaLion Do. 2g?f war inproper, rnal thot thls
court sbourd reinstatc saidl lpplicaLion nlth its original griority
d'ate- rhe State Bnglaeer asserta that lI Oto*"aontrs predec,e3-tiors

.vere 'rLggatL3fLed uith tbe.sFte Engineer.s declslon lapsing eald
. Appricatlon, they wcre rcauired io ap5leat that decision within

stxty rbys of its isruance (SS?3-3-f{ & lS. Utah Code ,frrnotatea
1953, ae adnaed), end ttrat th1s Ccrurr i-s withoot jurisdictlon
to :revier thls guestion sone sixt5r-one ygara aftsr the dccision
lapetng the Applicatio,n w€s rlrde.

D- r€o L- l{ilgon areo agsertlr that rre is entitl.ed to irri-
gate 97-3{ aeree of land by virtue of his proportlonale sirnership
of certlf,icate No. 353. -The state Engineer asaerts tlrat ehe max-

-5-



lnun irrigated acreage he ould find on protestant's rand ehen

lt uas suney"d was 61-l acrei, and,'that Frotestant is lirnited
to bis beneficiar ure rcquirencnts for thie acrcage. regard.loce

of the anount ot acr€age act forttl Ln certificege No. 363, cince
beneficial use ts the Eeasure and linit of an.v rrater rlght,

Ih€ Stlte Engineer further a6iserrs that, in any everL, p=o-
tcstant connot clab DoFG irran a right eo irri-oete ?8.! acrca
of lard under Ce-rti.ticate No. 363, sincc tt is liruitecl to the
ifflgetlon regui-rcnents of a total of 105.6 acres and grotesFant
has stipurated that lturilar speDcer ls.entitled to tbe irrlgation
requtteoents of 27.3 lcrcc. lghis vould leava e oaxinurn of 78.3

aelea urlich r,co Nilson could clain uoder said certlfieace.
2. J.C. & IJI.LTE SPENCER,

A. Ebe State Engi.nacr.has propoeed a priority for-protest,-
aat€ rmalcr weter User.B clala No. JlB0 of L9I6, based upgn !d-
vetse us€. Paotcstants essert that tbeir predecessors in i.nLer-

est beglD thc use of vater in 1908 and tbat the priority of thel:
tigbt undes rald, Clalm should date fron the tino the uce first

.begaa. rlhe State Engineer alleges that ehere ls no basis for a

priorLty date for paoteatarts ahcad of that set forth ln the
Proposed Dcteruination of .pater Rlghts. ahe statL Eugineer fur-
''tbcr arlcgea that ln thir regard hc prepared the ?roposod Deter-
ninatlonr based upon an E aterstanding reactred ry tbe parti.es at
E herring coaductedl b:f tbe stat€ Engiaeer grlor ro the p=epar:a:lon

of tbe Propoacri ooternioition of $ater Rights contcrninE the hLs-
toric oge of eat'ef .fro thls gc,urce.

ProtestaDts clai.n tp a 1908 priority is quallfied to thc ex-
t€,nt that.if no dosnst:,ear user is successfur in establishinE a
priority ahead.of protestl'lt,sr, Ehen protestsnts rlll accept the
priotlty ret fortb in tbe proposei! DoLernlnorj_on- ..

B. Protestants clain tbat el-l usetrs gn Alvey Waih have hi.s-
toricall.y naintained dry daras at thel! respective points of div-
ersion rnd tbag tlre uarlous donnstrean rights have baen setisfied
by retu=n flov oi natural eccretions to the strean. protestaots

- 6'-



. 
assert that tJrey havc historically rnaintaiaea a dry dan on

Alvey t{ash and aro ontltled t; ooi*r,rr" this practice. Thc

State Enginccr and certain of, thc otlrer users alleie ehae urrite.
there ie sone r€turn flow and aatural accretion to ure atrcan
it ie not sufficient to eatisfy the various rights along Arvey

. lfaeh d,uriag the irrigation.earorr, and that lt hac not been the
lrlstoricol practice to place drl, drlrc acrss$ ttris sgreatl and

that protrstants ane not entitled to ary euch right
. 3- zEtlra rll.soll

' A- Zcr-nra tilitsorr lsserts ttrat the proposed avard of, a vater
rrsht to rt-c. I Lilrte spencer under }rrter userrs clal.n tro- 11go

ls iavalldr End[ tlrat sald claimonts have not establisriba a itEhc
- to tbe use of the uaters of Alvey ttash by advergc u8€ or by any

otber aeans, aud aly ri-ght rrhicb uay have been establl,shed bas

been lost by non-use- In tlre alternative, proteataot alleges
ttrat if at.c-'r Lr-tlie sprnccr have arry right to thc rate* .of

' Alucy lfaghr such riglrt.ie ceeondary in priority to ell of pro-
. testast's riglrtg .fron tlrir sourc€ and (!uId not exceed tlre irrS-

gation reqrrirenent€ for ftftecn aeres of land..

B. DrotestaDt ciai.ns a irater right tor the irrigat,ion of
Jir'ty actcs of Land undcr tfeter (tserts C!.ain t{o- 3 with a Jt|rle 9.
l9O9' priorJ,ty- Atrc State Bngi'eer alleges tlrac ltctcr User.g
Glai,n No. 3 is ltnlted to. tlre vatek rcquirenrents of fifty acreE

of had with a flotr of -so c.f-s- as sct torth ln certlficate
1{o- 235. the state Englneer furtlrer ollcges ttat seta certifi-
cate is supplencntdd by t'ratcr user.s clailr \o. LZ72 rirh a 1915

priority, and protcstant ls entj.tled to irrigate rn addltioaal
i=n acres of land undrr llater user.s claim No. l{rl0 uith a 191?

piiority- uowever, tbe Etate Engineer alreges that watei user,s
crairns Nos- 12?2 and r{{0 are predicatea upqn adverse use aod,

ttrat tbere is ro basis for an earlier priority or additiooar use .

. under sard cleins- rhc gtrte lngine€r further allcaes that said
cLains are in acerd vLth tbe infornetioo neeeived by tlre state

' Englneer fron the protestant andl other r,ser6 at a Bearing son-

-?-



t

duc-.ed by the State Engineer grior to
Proposed DetcrnLnatlon- . "' :

Dated thic

the praparation of the.

-B-
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EXHIBIT G



EXHIBIT G-I

Looking at ditch after llrst series of trenching.



{
__,4. I-ooking \\'est rrhcre roird crosscs clitch bclirrc

l'racklroe *'ork.



EXIIIBIT G-j

[-orrkitrg Sor-rth altttlg trctlch aftcr ctrlicr rc-

tlivcrsiotr activitics. hLrt lrcliirc nla.ior itltpror clllcllts'



EXHIBIT G.4

Looking South southeast from u'here divcrsion

begins.



l .1.:::''

i'.:'
11: ":-.

I-ookirtg West

t\'0rk.

towarcl Iron SPring. Ne* backhoc



EXHIBIT G-6

Looking Southeast from where diversion begins'

showing improvenents on the ditch'



EXIIIBIl'C}-7

I-ookir-rg Wcst Northu'cst fiom road crossit-tg

sho*inq ncw' bank as lnost rcccntl)' appctlrs.



EXI{II]IT G-8

Looking East along ditch at road crossing (bank

hcightene d.)
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I]XHIBIT G-9

l,ooking \fu'est fiour \\'herc old road crosses the ditch

shou'ing backl'roe \\'ork.



L:Xt{lBl'I' (l- I0

I.ooking at size ()l-l.lc\\' \\'(ll'k



LXIIIBII'G-1 I

Looking Hast along ditch shou'irlg size- o1'barrk



EXIIIBIT G-I2

Rcl-lccts portiolt of nrost rccellt uttrk.
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KEN CHAMBERLATN t0608J
CI{AMBERLAIN AS SOCIATES
225 NORTH IOO EAST
P.O. BOX 100
RICHFTELD, UTAH 8470I
TELEPHONE (43s) 89646r

OTTER CREEK RESERVOIR COMPANTY,
a Utah corporation, RICIIFIELD
IRRIGATION CAI{AL COMPAM, a Utah
corporation; SEVIER VALLEY CAl.lAL
COMPAIIY, a Utatr corporation;
MONROE SOUTI{ BEND CAIVAL COMPAI{Y,
a Utah corporation; MONROE
IRRIGATION COMpAI\fy, a Utatr
corporation; ELSINORE CAI{AL COMpAI\fy,
a Utatr corporation; AI,INABELLA
IRRIGATION COMPAIVY, a Utatr
corporation; BROOKLYI.I CAI{AL COMPAI{Y,
a Utah corporation; JOSEpH
IRRIGATION COMPANIY, a Utatr
corporation; WELLS IRRIGATION
COMPANIY, a Utah corporation;
VERMILLION IRRIGATION COMPAI{Y,
a Utah corporation; and
PIUTE RESERVOIR AI.{D IRzuGATION
COMPANY, a Utatr corporation;

Plaintiffs,

-vs-

NEW ESCALA}ITE IRRIGATION
COMPANY, a Utah corporation,

IN TTIE STXTTI JUDICIAL DISTRICT COURT OF PruTE COUNTY,
STATE OF UTAFI

| *.* t + * * * * * * *

COMPLAINT.

Civil No.

Judge

Defendant.

***** ***************
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OTTER CREEK RESERVOIR COMPANY vs. NEW ESCAIANTE IRRIGATION COMPANYCOMPI.ATNT
Page 2

The Plaintiffs complain of the Defeudant and for cause of action allege as follows:

Each and all of the Plaintiffs are corporations and irrigation companies, are organized

under the Utatr Non-profit corporation and co-operative Association Act (the ,,Act,,), Title 16.

chapter 6a utah code Annotated 1953 as amended (the "code,,) and each constituent or collective

company (as is Plaintiffotter Creek Reservoir "otter Creek") is in good standing on the records of

the Deparfrnent of Commerce ofthe State ofUtah and is therefore entitled to sue under the General

and Non Profit corporations Act (the ..Act') ofthe State of utatr.

1' The Plaintiffotter Creek Reservoir Company ("Otter Creek"), is a corporation and

under the Act; the Plaintiffs it represents are all of the constituent stock holders of plaintiff Oner

Creek' otter Creek is therefore given the right to sue to recover entitlements and to obtain and

enforce the rights of all of the companies inthis action represented by Otter Creek. plaintiff piute

Reservoir and Irrigation Company ("Piute') is entitled to seek and obtain declaratory relief for its

shareholders as decided in the case of

Company, 22 Utah 2d. 45,44g pacific 2d. 707 (1967).

2' The Plaintiff Richfield Irrigation Canal company is a corporation under the Act;

PlaintiffAnnabella Irrigation Canal company is a corporation under the Act; plaintiffElsinore canal

company is a corporation under the Act; Plaintiff Brooklyn Irrigation company is a corporation

under the Act; PlaintiffJoseph Irrigation Company is a corporation under the Act; plaintiff Sevier
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orrER CREEK RESERVOTR coMpANy vs. NEW ESCAT.ANTE TRRTGATTON coMpANyCOMPIAIl{T
Page 3

valley canal company is a corporation urder the Act; plaintiff vermillion Irrigation co. is a

corporation under the Act; all of which of the foregoing irrigation companies individually named

are constituent ownen ofthe ottercreekReservoircompany and commonurers ofthe waterstored

therein.

3' PlaintiffPiute Reservoir and Irigation canal company is also a non-profit irrigation

corporation under the Act with significant storage and direct-flow rights and also is entitled to the

remedies and its damages iu arc all the other plaintiffs.

4' All of the Plaintiffs have a principal place of business in either Sevier county or

Sanpete County, both counties being within the Sixth Judicial District ofthe State of Utah, and the

holders of direct-flow or storage rights on the south and East Fork ofthe sevier River as well as the

entire basin and Sevier River as appears on pages 3,4,5,12,13,30 and 3l (as constituent share

holders in otter creek Reservoir company) ("otter creek") and in the resources of otter creek

which has the right to store 52,590 acre feet of water in otter creek Reservoir located in section 2g.

Township 30 south, Range 2 west, salt Lake Base and Meridian, utah, all as set out in the progress

Printing Edition of the Sevier River Decree in the case of Richlands Irrigation company vs.

case No. 843 in the Fifth Judiciar District court of the state

ofutatr' in and for Millard county entered on the 30th day ofNovemb er,lg36,sometimes referred

to as the "cox" Decree and which will be referred to hereinafter as the ,,sevier River Decree,,.

5' PlaintiffPiute Reservoir and hrigation company ("piute") has both direct-flow and
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orrER CREEK REsERvorR coMpANy vs. NEW ESCAT.ANTE TRRTGATTON coMpANyCOMPIAINT
Page 4

storage rights awarded at the applicable places in the Sevier River Decree.

6' The waters asserted to be the interests ofthe Plaintiffs to this action are continuousl-v

damaged by an unlaurfrrl interbasin d.ivenion of water, hereinafter sometimes referred to as the

"Trans-basin Diverted waters" or the "Diverted waters", which should be redirected into the Sevier

River Basin and ultimately to the Plaintiffs in this action (please see Exhibits nA and B,, which are

maps illusrative and distinguishing of the natural from the unnatural flow of the Diverted Waters

by reason ofthe wrongful acts of Defendang. Exhibits uA and B" are incorporated by reference in

this Complaint.

7' The Otter Creek Reservoir is located in Piute Corurty as is the piute Reservoir and it

isthosereservoirs andthe constituent owners and shareholdersthereinwhichsuflerthe firstdamages

alleged in this complaint and those damages occur and are realized and the causes of action occur

in Piute county and the damages and losses ofwater and storage (as well as direct-flow rights) are

all reflected and are first realized in Piute county which is the proper venue for this action.

8' Defendant New Escalante Irigation Company ("New Escalante,,) is a corporation

organized in Utatr with its principal place of business in Escalante, Garfield County, State of Utah.

9' Iron Springs is a natural spring located in Section l, Township 33 South, Range 1

West, Salt Lake Base and Meridian and well and entirely within the natural and hydrological basin

of the Sevier River.

10' Under natural conditions the Diverted Waters that would naturally and
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OTTER CREEK RESERVOIR COMPAI\TY vs. NEW EScALANTE IRRIGATIoN coMPANYCOMPIAINT
Page 5

topographically flow northerly to hon Springs Draw, and which should but now do not follow

unimpededto Iron springs Draw,to coyoteHollowandthencontinuetoAntimony creekthereafter

to otter creek Reservoir and thence on to the East Fork of and the entirety ofthe sevier River; bug

because of the unlaufirl rrans-basin Diverted waten, now flow into the Escalante River region, and

ultimately into the basin ofthe Colorado River.

I l ' As to the Diverted Waters all zuch waters are awarded in the Sevier River decree to

Plaintiffs inthis actionas are all otherwaters unlaurfirlly andunnaturally divertedby the Defendant.

12' At sometime in the past Defendant New Escalante and its agents or penons acting

in the Defendant's behalfand under its direction and authority constnrcted a diversion ofthe natrual

flow of waters from Iron spring or the Iron Springs Draw at a point at or near East 250 feet from the

Southeast corner section l, Township 33 south, Range I west, Salt Lake Base and Meridian (please

see Exhibit A and B) or South 1320 feet from the Northwest comer Section z, Township 33 South,

Range I East, Salt Lake Base and Meridian and in the Sevier River Basin (the same being the point

of diversion stated in the Diligence claim; Exhibit c) so that all those waters now flow into the

diversions and places of use of Defendant New Escalante.

13' The elevation above sea level of the unlaurfrrl d.iversion works and all the areas

draining into and diverted by this work is at between 10,040 and 10,0g0 feet according to the

standard united States Geological Survey Map and to all other authoritative maps demonstrating

strati graphical topo graphy
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14' The Trans-basin Diverted waters cross a topographic divide at a point at which the

elevation above sea level is higher than the entirety of Defendant,s effective diversions.

15' The constuction and diverting and direction-contolled excavations, berrr, and

bottom or lowest point above sea level (the'Defendant's Diverting works,) are below in elevation

than the topographic "rim" or statographic or topographic divide ,rcross and over which the Trans-

basin Diverted waters are now caused or shatagraphically controlled so as to run ururaturally into

the colorado River amphitheater, rather than, and away from the Sevier River Basin.

16' The acts of the Defendant have diverted and carried, and now divert and carn.

unlaufirlly and unnaturally, the waters of hon Springs and other..Diverted Waters,, into a ditch or

canal higherinelevationacrossthenatural (topographic) divide separatingthe swierRiverdrainage

from the colorado River drainage to a point where the waters flow into North creek and then into

other water courses tributary to the colorado River and from which they are diverted southerly'in

the tributary ofEscalante River and with the unlaurfrrl diversion and diversion ofusers and uses and

for the use ofthe Defendant New Escalante and contrary to the law and decrees ofthe state of utah.

the interests' and the shareholders and away from water awarded by the Sevier River Decree to the

Plaintiffs.'

lEach one of a number of which is described in the cse of
Deseret Irrieation companv et. ar 2 ut 2d. tzo,iiliiilrrc 2d. 449 at 452(1954).
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17' That on November 22, lggl the Deparfinent of Natural Resources, Division of
water Rights ofthe state ofutah wrote to the Defendant New Escalante Inigation company a letter,

a copy of which is hereto annexed as Exhibit nD", 
stiating that a spring diversion originating in

section 1' Township 33 soutb' Range I wes! salt Lake Base and Meridian is reversed to run into

4d qrithin the colorado River (rather than into the sevier River) consisting of an earthen canal that

intercepts Iron spring or spring(s) and other water sources that are tributary to the East Fork of the

sevier River which effects an rrnnafiral (and unlaurfrrl) hans-basin d.iversion from the sevier River

Basin to the Escalante River drainage and ultimately into the Colorado River . These are the

Trans-basin waters described in paragraphs 4 through 6 hereof. That letter furttrer declares (in

words or substance or effect) that the canal conveys water [approximately] two miles to a point

where it becomes a tibutary ofthe North creek and it has been determined that there is not and has

never been a water right of record for this diversion and that the Defendant is in violation of $ 73 -3 - I ,

utatr code Annotated 1953 and requests that "as soon lut possible,,the canal be backfilled and re-

vegetated and the conveyance [or improper and unlaurfrrl re-diversion] of water be discontinued.

l8' The Defendant failed or refused to comply with that letter and has not at any time
observed the legality and correctness ofnor brought itself into observance with that order (or letter);

but rather on or about M ay 5, l992,filed a Diligence claim, (the ..Diligence 
claim,,) asserting a right

to divert and use the Trans-basin Diverted waters A copy of the Diligence claim is auached as

Exhibit "B" and is incorporated by reference in this complaint
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19' on or about July 1, lg6g,Hubert c. Lasrbert as state Engineer ofthe state of utah
issued his "Proposed Determination ofthe water Rights ofthe state Engineer in the colorado River-
Escalante River Division" (hereinafter referred to as the "proposed Determination,,) as a part of a
General Adjudication under chapter 4, Title 73 utah code Annotated 1953 (the ..General

Adjudication".)

20' The Diligence claim asserts arightto, and the status of which is represented to be.

a part of the waters which the Escalante water users shourd or would have (or had or would have

had) in the Escalante Basin ("colorado River - Escalante River Division ) were the Diligence claim
valid (or even if invalid or ineffective.)

2l ' A copy ofNew Escalante's total claims in the General Adjudication @re-trial order
of Judge Tibbs), and concomitantly a copy of the pertinent and material parts of the order in that
Adjudication of July 27, lgg2, referred to hereinafter, is hereto annexed as Exhibit ,E,, and

incorporated by reference the same as though fully set forth herein.

22' ThepurportedDiligence claimiswithoutmeritandhas nowbeen, ifit everexisted.
extinguished by adjudications ofwater rights in both the sevier River Basin and the colorado River
Basin pursuant to Title 73, chapter 4, utarr code Annotated 1953, and prior enactrnents dating from
the original "Appropriations Act" of the State of utatr. (chaper 3, Title 73, utah code)

23' At pages 164 through 166 and l8l through 186 of the proposed Determination
(copies of which pages are annexed as Exhibit "F") there appear a number of substantial and
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significant entries of water useni' claims in that case by New Escalante lrrigation company; and in

response thereto, reciprocal awards are made.

24' There are no other claim, appearing in the Proposed Determination of the General

Adjudication that have ever been filed by Defendant New Escalante.

25 ' No other claims which have ever been filed in the General Adjudication proceedings

by Defendant New Escalante appear in the Proposed Deterrrination whether or not they appear on

any of the pages attached as Exhibit..F,'.

26' Pursuant to $734-l I ofthe code the Defendant New Escalante was notified that any

claim not reflected in the Proposed Determination must be filed within nirrrty days of service ofthe

Proposed Determination upon the Defendant, otherwise the same would be forever barred and under

the provisions of $734-9 of the code the Defendant is now debarred from asserting any waters

described both hereinabove generalry, and in the Diligence claim. ,

27 ' under $734-l I of the Code the Proposed Determination became final ninety days

after the delivery to the Defendant of the Proposed Determination in the year 1969.

28' That on the 27th day of July, !g77,the Honorable Don v. Tibbs in case No. 435

in the District court ofthe sixttrJudicial Distict forthe county of wayne entered a decree, a copy

of which is hereto annexed marked Exhibit nE' in which it is provided: _

CONFIRMATION OF RIGHTS NOT PROTESTED

The state Engineer has published the proposed. Determination of Water
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Rights for the Escalante subdivision ofthe Escalante River Division ofthe above-entitled general adjudication 
.pro."rJirrgr; _d copies oi Ga proposed

Determination have heretofore u*o r.*f,Ln tho* water *.oh"rriog waterrights in said subdivisioo 
Tq-" copr m"J *i*t this court pursuilrt to theprovisions of section 73'4'11, utah ioar Annotated 1953, as amended.

Now, THEREFoRE, IT Is ORDERED that the Proposed Determinationfor the Escalante subdivision ofthe Escal*t" niu., Division as amenaea by thisPre-Trial order is approved and tn" inaviJua water rights contained in saidDeterminatio: *l hereby decreed to be ;"ltd existing water riehts and areapproved and confirmed as set forth in saia o"tetminatiir; tnorr t-t1, set forthin the "Issues to be Tried" section ofthis p*-ila order are excepted from theforegoing approval and confirmation to the extent that they are the subject matterof an individual protest; this or$er ir ;; J;r.t 19 those changes in ownenhipand approved change Applicatio* 
"t -y-igirr in said Determination whichhave occ'rred since ilt; Determinatioo iini.r, n*. occuned since theDetermination was published by the s;; E"gi"r*; the cogrt fi'ther reserves theright to correct-tJryographical."T".* which rn-uv nu* occurred in the preparationof said Determination. Provided' however, ,n]ciui*r which are included in saidProposed Determination for the unitea stai"s oiAmerica or any agencies thereofare listed ft.tlyation p'rposes only, since the united states has not beenmade a party to this action. ' 
--J ' --"v sv vu.vs rrr.LsJ rr

29 ' P'rsuant to section 734- l I ofthe code, the state Engineer is required to distribute
the waters pursuant to the proposed Determinafion.

30' As provided in $$73a '7,734-12,734-14, and734-15 ofthe code the Diligence
claim filed by Defendant May 5, 1992 is null and void and New Escalante Irrigation company has

no rights thereunder.

3l' The sevier River Decree is the General Adjudication of the waters of the sevier
River in Garfield' Piute, sevier, Sanpete, and Millard counties and its tributaries. New Escalante
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has never filed' nor has any right to file a claim or receive any award, or establish n slaim in that
action and p'rsuant to statute is barred from now asserting any claim to the waters of the sevier
River; and particularly to the Diverted Waters.

32' The Defendant has contin'ed to divert wrongfirlly the water described in the letter
ofNovember 22,1991 and is in violation of Chapter 3, Title 73,1J.C.A.1953 and otherwise under
the laws of the state of utah relating to appropriation or water or water rights.

33' Plaintiffotter creek is entitled to diver! store and use the Trans-basin Diverted
water 2 and is damaged by the urongful diversion thereof since l99l in an amount to be determined
by the co.rt as is plaintiffpiute 

Reservoir and Irigation company

, 2 IIT 2d' 170; z7r p2d ug ]rgs4jGarfield county Disrrict court
[see esp' 27 | P2d at 452,last paragraph left-hand column]; zw 2d atp. 17 5 (r7 s atfirst paragraph
left-hand column) These conditions advanced above and elsewhere have been the zubstance arid
subject ofjudicial knowledge and ratified in more rhan one decision of the courts to invoke that
virtually axiomatic ratification; which case(s) s&ate "...ttre canyon walls and the vapeys slope from
the mountain mnges on each side toward the river and all the water which falls within the river,s

2lllustrative 
copies of q-hgtgqranhs of the unlawfirl diversions described in Exhibit,,c,, areattached as Exhibit "c"' bxruu]t;G'; is a composite exhibit ofphotographs not intended toillustrate all' but is only a partiardemonstration of tae unnanuu reversal of flows of water attimes when accumulatioti" 

"r-ntgttntt"tioo io trr" s*i"ii.iver Basin are reversed from the sevierRiverDrainage to the Colorad'o nii"rboi*g".
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watershed and the waters which are applied on the lands on both sides quickly find their way back

to the river, either by direct surface steams or underground seepage...,r

DAIT{AGES

himary
Rights
in c,.f.s.

85.90

60.00

41.50

47.90

18.92

30.40

29.77

25.90

10.90

37.80

388.99

Companv

Richfield Irrigation Canal Company

Sevier Valley Canal Company

Monroe South Bend Canal Company

Monroe Lrigation Company

Elsinore Canal Company

Annabella Irrigation Company

Brooklyn Canal Company

Joseph Irrigation Company

Wells lrrigation Company

Vermillion Irrigation Company

Total c.f.s.

Percentage of
Loss to

Company
in c.f.s.

22.t

t5.t%

10.7o/o

12.3o/o

4.9%

7.8o/o

7.7%

6.7%

2.8%

9.7%

100.90

34' The PlaintiffPiute Reservoir and brigation company sustains additional losses of
its decreed rights awarded as direct-flow and stored or impounded waters the magnitude of which
will be proportionately determined in calculating the losses which have been and which are now
being sustained by the unlawfully Diverted Waters.

35' In the first two weeks ofApril and the early portion (or days) ofMay 2001 an upper
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sevier River commissioner' a representative of the plaintitrs examined the area depicted in the

photographs (Exhibi1,'G").

36' using a standard and hydmloglcally accruate qurent meter, not only observed

approximately but measured 11.1 cubic feet per second ("c.f.s.,,) of water passing through in the

unlawfirl channel of the Trans-basin Diversion.

37' There is direct evidence ofhigh-watermarks that three ormore times that amount

(of 1l'1 c'fs') had flowed through that channel in druing the year in the earlier days of April and

May 2001.

38' It has been determined ttrat as much as in excess of 10,000 acre feet of water in one

year have

Diversion.

been observed by sevier River 4gents and abstracted by the unlawful rrans-basin

39' The illegal channel collects and drains highly significant amounts ofwater; G.g. in
the spring ofthe year 2001) an amount ofwater collected through 1,000 acres of drainage in which
an official state-Federal gaugrng rod of clayton springs showed 23.9 inches of water throughout

the south half of section 1, the East half of section ll and the North Half of the North Half of
section 12 n Township 33 sout[ Range I west and the Southwest euarter of the Southwest

Quarter of section 6 and the North one-half of section 7 in Township 33 souttr" Range 1 East, salt
Lake Base and Meridian.
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40' on the basis of the loss to the Sevier River Basin the plaintiffs named in the

foregoing paragraphs would have sustained high-water and direct-flow loss of the sevier River

waters little of which would be lost in transmission through seepage, franspiration, and shrinkage

because undergrotrnd or "under-flow" would not be lost in hansmission through seepage,

tanspiration' and shrinkage and as such would have been apart ofthe under-flow ofthe tibutaries

ofthe sevierRiverand as suchwould sufferlesseramounts ofshrinkage andwouldhavebeenapart

of the waters in which plaintiffs wourd all participate.

4l' As appears on Exhibit "G" the zurface of the land on which the works of the

Defendant havebeen consttrcted orhave been disturbedhave wrongfully changed anatural pattern

of the surface and subsurface of that tand in the entire area where Defendant,s agents have

performed work or caused work to have beenperformed.

42' Exhibits Gl through G5 illushate conditions after work was begun, but prior to

extreme 1999 expansion; Exhibits G6 throughGl3 illustrateDefendant'sworks andconditions after

extensive 1999 expansion. Exhibit G-13 exhibits height ofdam after 1999 expansion (Ivan cowley

pictured.)

43' The Plaintiffs have the right to require that the land be restored to its natural

condition essential to obliterate the excavations, creating the ditch and channel and building up of
berm or works which calrse the unlawful diversion of water so that it rwrs improperly into the

colorado River Basin rather than to the sevier River Basin.



Oo
lrl o

<x-
u@x

.8 g 3

u3:r
G OFlL- ( f
O= rd .
>{ o Q

3deFuri
@Ed:98
UN

83trIJffiEK 
RESERVOIR COMPANY VS. NE!{ ESCAI,ANTE IRRIGATION COMPANY

Page 15

u' The waters thus divqted 
""qryt should not run into, and the distorted features of

the surface have been sciured and disfurbed causing improper movement of and the co.rse of the

water to nm into the channers where the Diverted waters are now flowing.

45' The Plaintiffs have the elrtiflemeirt to restore or to secure a complete restoration of
and to the work necessary to achieve obliterating the man-made channels and ditches described in
paragraphs 6 and 12 through 16 above so that nothing constucted by Defendant will impede the

flow of water effectrng or affected by the diverted waters created by those channels and ditches.

46' The courses and channels as they now exist through the unlawfirl works of the

Defendant should be obliterated by the Defendant or by the plaintiffs at the cost of Defendant.

47 ' Plaintitrs are elrtitled to such worlg earth movement, and movement ofberm and the

result of other excavations made by Defendants so that a condition where natural - as opposed to

unnatural - drainages occur.

48' Plaintiffs are elrtitled to restore or cause to be restored all of the disturbed land and

area and to secure a re-vegetation of all the land surfaces affected by the wongful excavations,

channel-creating and surface disttubances which alterthe natural course ofthe waters ofthe sevier

River Basin.

49' The Plaintiffs are elrtitled to a redirection of water now n'uring into the colorado

RiverBasin; and to the completion ofsuch works as will redirect the Diverted waters into the sevier
River Basin so that the rights of the Plaintiffs will be restored to their natural condition and the
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condition in which they existed before the wrongful works of the Defendant so that the natural

condition ofthe terrain and the sum of its totality as it existed prior to the wrongful acts ofDefendant

or those acting through or by authority ofthe Defendant with the entire costs to be paid for, charged

and assessed to Defendant until those corrective renovations are fully complete.

WHEREFORE, Plaintiff prays judgment as follows:

A. For a Declaratory Judgment that the Defendant is entitled to none of the waters

risrng in Section 1, Township 33 South, Range I West, Salt Lake Base and Meridian or in any of the

surrounding sections or any sections of the land which are tibutary to the unlawful diversion

described on Exhibits "A and B " and that the Defendant should be forever bared and reshained from

continuing to divert water from the sources described in this Complaint and in the Exhibits.

B. That the Defendant be ordered to effect and pay the entire cost of restoring and re-

vegetating all of the surface and eliminate the ditches and channels created by the Defendant or

caused to have been created by the Defendant or in any manner directed and authorized by the

Defendant. Plaintiffs are entitled to select competent contractors after inviting bids therefore, to

complete the work of complete restoration of the surface in the areas disturbed by the Defendant or

those acting by the direction or under authority of the Defendant. Should the Court direct, the

Plaintiffs may submit to Defendant a contract price obtained after invitation and the opening ofbids

to the lowest fully and totally responsible contractor by Plaintiffs to do the work described above;

or that the Defendant may obtain contractors entirely and completely to effect the same restoration
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and conditions; and in any and all cases the Defendant be required to pay such contractor or

contractors and all of the associated costs of restoration of the lands disturbed by the acts of the

Defendant or its agents so that the Diverted Waters not only will be redirected to the Sevier River

Basin but also that the natural conditions and vegetation on the disturbed lands will be restored and

replaced to their natural and historic condition and in any event the Defendant be required to pay the

costs of all of such restorative work.

C. For a permanent reshaining and mandating injunction and order directing the

Defendant to observe and comply with the rights of Plaintiffs and the orders of the Utah state

Engineer (Exhibit "D" ) and otherwise ce:lse to divert any waters from the Sevier River Basin into

the Colorado River Basin.

D. For an award of damages sustained by Plaintiff for all losses and abstractions of

water such as is proved at tial.

E. That the Plaintiffs be awarded their costs and, due to the mens reaof Defendant,

attorneys fees, and such other relief as to the court may appear proper.

Ken
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VERIFICATTON

STATE OF IJTAII

COIJNTY OF SEVIER

Ivan CowleY, leing first duly swom upon oath deposes and says that he is the president of
Otter Creek Reservoir Company and is the appropriate person or ofEcer to make this affidavit.

The Affiant Ivan Cowley knows ofhis own knowledge that all of the facts alteged in the
foregoing Complainl are tue except as to those matters alleged upon information and belief and as
to those matters he believes them to be tnre.

The Affiant states that the photographs appearing in Exhibit "G" accurately reflect and
faithfully and accurately dernonstrate the facts .r tt"y odsted when Affiant himself, with other
agents ofthe Plaintiffvisited the premises in the late months of 1999 and in the early months of the
year 2000; prior to the more deepened trench and elevation of the berm of the Defendant's works
and later months in 2000 to early months of2001; and that the photograph in which Affiant appears
is an actual untouched or unaffected and unaltered condition of the pi"*ir"r at the time Affiant
visited the area affected by the substance ofthis complaint.

Affiant sweius upon oath that all of the photographs in Exhibit'G" are true and faithful
representations ofthe conditions as they existed when tne emant and others in his company visited
the premises which are the subject ofthis litigation.

Ivan Cowley
nvh

On the .-q 'day 
of June,2001, personally appearedbefore me Ivan Cowley, who being

first duly $ilorn upon oath deposes and says ttrat G statements contained in the foregoing
verification are tnre except as to the matters that are alleged upon information and believe and as to
those allegations he believes them to be tnre.

My Commission Expires: Richfield, Utatr
Residing at:7110/2003

lry Comtnirshn F,gires
July 10.2003

SUSIN E. BAXTER
225 Norttr 100 Easl

Rlchfislrl, tnah 84701

)
: ss.

)

Notary Public
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STATE OF IJTAII

COIJNTY OF SEVIER

COMPAI\TY vs. NEW ESCALANTE IRRIGATIoN CoMPANY

VERIFICATION OF RAY OWENS

)
: ss.

)

RAY owENs' being duly sworn gl oath deposes and says that he is the duly appointedqualified and acting River commissioner of the 
"ppo 

r*rion or division of the Sevier River.

Affiant states that he has personallyvisited the premises affected by the allegations in theforegoing comnlarll and he t*t.rs upon oath that the aliegations in paragraphs 35, 36,37,3g and39 and 41 through 44 atetue and th. tu-, are facts which he actually observed or in circumstanceswhere mea$uements were taken he, the said Ray o;;, participated in the measruement of thewater using taditional current measuring meters and calculating the flow of the water as it isdescribed in photographs annsxsd to the co.prui"iio *ni.n this verification is applicable.

Affiant further states that he has visited the premises described in the complaint andaffected by this action and he knows of his own knowledge that the allegations respecting theconditions at those premises are t.e of his o*o prooJ knowledge.

Affiant states that the facts therein stated are tnre according to his own personal knowledgeand are not based on statements or representations made to him by other persons and verily statesthat the facts in the foregoing Verification are tr.re.

As River commissioner he knows that the diversions of water and the construction ofdiverting works are contrary to the natural conditions and have the effect of tansfening waterdescribed in the pertinent provisions of the cot"pr"irrl -a that the topographic representations atvarious places in the complaint are accurate and have been observed by the Affiant and he makesthis affidavit on personal knowledge ofthe facts in butnot ,r...rr*ily exclusively in paragraphs I l,13' 14' 15' 16 andparagraph 33,; weil as those *r-..u,rd above are true ofhis own knowledgeand that the allegations in paragraph 38 are substantialrylrrro, precisely bue and accurate.

The Affiant is.noj a licensed geologist orprofessional engineer but has more than twentyyears experience in the behavior ofwater and diversions thereof and as to all matters alleged in thepertinent parts of the complaint are tue except as to the matters alleged upon information and as
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to those matters he believes them to be tue.

Residing at: Richfiel4 Utan
My Cornmission Expires: TllO/2003

on the 'ry'W of Jung 2001; personally appeared before me Ray owens, who beingfirst duly sworn upon oath deposes and-says th"i tff rb;il-r;;rilrd in the foregoingverification are tue except as to the matters that are a[eged upon information and believe and as tothose allegations he beliives them to be uue.

TJ$t#$hffi
!f,#fii.}:fljifi,
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COMPA}IY vs. NEtl ESCAIANTE IRRIGATION COMPA}IY

DouG I\'IAGLEBE being first duty swo(n upon oath deposes and says:

Hff *:-t:.:j:,ry:f rysurveyor.withexperienceinthebehaviorof water;ffililff l5#*iitry'.s'.r*a"pie'.pilffi""1'ff tilHffi Hil$tri5;::1*lTl"l$f :..p'-'nffi ffi fi#"i=ffi ilJ#d,ilil".H,"Ti:?#
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